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¢ Exceptions Permitting Closed Sessions —
<& Legal Advice, 810-508(a)(7) — Within exception
Discussion with a lawyer with whom the public
body has formed an attorney-client relatiopshi

*Topic headings correspond to those in the Opinionsidex (2010 edition) at
http://www.oag.state.md.us/opengov/openmeetings/appdf

March 29, 2013

Re: Carroll County Commissioners
(S. Wayne Carter, Jr., Carroll County Times, Conmgalat)

We have considered the complaint of S. Wayne Caider
(“Complainant”) of the Carroll County Times that ethBoard of
Commissioners of Carroll County (“Commissionersiplated the Open
Meetings Act (“Act”) b%/ excluding the public fromapt of its meeting on
January 24, 2013, with the County Attorney and Hfedsrant, a lawyer
from ldaho who is not associated with the Officetlod County Attorney.
In its vote to close the meeting, the Commissiomelisd on the provision
of the Act that permits a public body to meet bdhtliosed doors to
“receive legal advice from counsel.” The Commissi®) through the
County Attorne?/, responded to the complaint witke fhertinent meeting
documents, including the minutes of the closedisessa reference to the
]S:ounty’s videotaped minutes of the open sessiod, some additional
acts.

If we were to rely solely on the videotaped minwéthe January 24
meeting, we would share Complainant’s skepticisat Mr. Grant stood in
the shoes of “counsel” to the County, as the msusgave Mr. Grant's
relationship to the County quite mysterious. Theudy Attorney,
however, adds that the County had already retaMiedGrant to address
legal issues and that Mr. Grant provided advicetlosse issues in the
closed session. On the basis of those represamgatve conclude that Mr.
Grant, though perhaps out of the norm of the “celinan observer might
expect to see advising a local public body in Mangd, qualified as
“counsel” whose legal advice the Act permitted emmissioners to
receive in closed session.

In our view, a simple explanation to the public tbe facts the
County Attorney provided to us—that the County leekady hired Mr.
Grant to address legal issues and that he wassédemo practice in
Maryland—would have avoided the complaint. Cleaalyublic body may
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not meet in closed session to receive legal advara an outside lawyer
who appears in furtherance of the lawyer's own psgp or on behalf of a
client other than the public body.

Facts

The Commissioners’ notice of their meetings for tweek of
January 21, 2013, stated that the Commissionerddwoeet in open
session at 10:00 a.m. on January 24, 2013, aession listed as “Closed
~ Administrative Session.” The agenda for the Ofession listed three
items: “Public Comment,” “Coordination Discussiondd of County
Commissioners,” and “Closed ~ Legal Advice.” Then@oissioners kept
both written and videotaped minutes.

The “Coordination Session” began with Chief of StRbwell's
introduction of the two people seated at the spmsakable. Messrs. Grant
and Verhulst, Mr. Powell said, were “here to discws process called
coordination,” “a conflict resolution process..”. Mr. Powell then asked
the guests to introduce themselves. From the nsnutewas not clear
whether the visitors were speaking on their owrnoant or by invitation.
Mr. Verhulst introduced himself as a Wisconsin hessman who, years
ago, had challenged the re-zoning of his waterfpyoperty in Wisconsin
and then had begun to sit on various land use baardVisconsin. Mr.
Grant discussed his early career as a prosecuibrceaminal defense
attorney in Baltimore, explained that he had simoeved to Idaho,
recounted his efforts on behalf of ranchers whaedsto continue to use
federal land for grazing cattle, and did not memémy ongoing connection
with the practice of law in Maryland. From the oductions, it was not
apparent that the Commissioners had retained MmiGxs legal counsel to
the County. Furthermore, although Mr. Grant spakdength, that fact
never emerged. Attimes it aPpeared that he wiasiiof his services to the
County for “training” as well as negotiating witly litigating against,
agencies in land use matters. Among other things, told the
Commissioners about his review of a Maryland seatbat morning, stated
how he would proceed under the circumstances, addressed
commissioners’ questions about whether Marylandiutga and the
County’s policies supported the use of “coordorat Mr. Verhulst
spoke little, and his role also was unclear.

Shortly after a commissioner stated that he hadcduered
evidence” that a State agency was going to coligldage statistics from
people in the County, a comment was made that sksonis about evidence
or facts should occur in closed session, and therfiissioners voted to
close the meeting. The Commissioners’ written stat@ of the reasons for
closing the meeting states that the Commissionarsldv“consult with
outside counsel regarding law of coordination inrjfnd.” The written
statement records the topics discussed at the dclsession as follows:
“Legal options re: coordination law in Maryland renvironment and
Elanrgng compliance.” It also bears this note: “Bliction taken by the

oard....”
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The County Attorney informs us that, before the timgg he and the
Commissioners had given Mr. Grant a list of questicabout “the
applicability of the coordination doctrine to sealearyland statutes,” that
Mr. Grant “answered those questions and offeredadigice as to the
Commissioners’ legal options in Marylanghd thatMr. Grant “had been
engaged by them” for the purpose of giving “legétiae.” We look to the
sealed minutes of the closed session, as we aitee@rib do under SG 8
10-502.5(c)(ii), to see whether legal advice watualy given. They
confirm the expectation stated on the written statet.

The County Attorney further informs us that Mr. @rr&s licensed to
practice law in Maryland. Indeed, Mr. Grant hagistered an Idaho postal
address with the Client Protection Fund of the &a¥laryland, is licensed
here, and apparently practiced criminal law her&a@1970s.

Discussion

Under the Act, a public body may convene in closedsion to
“consult with counsel to receive legal advice,” t8t&overnment Article
(“SG”) 8 10-508(a)(7), so long as the public bodsgshfollowed the
procedures set forth in SG § 10-508(d) for closingeeting. Complainant
guestions whether the “legal advice” exceptionhe Act’'s open-meeting
requirement extends to a meeting with an attorneg,vin Complainant’s
words, is not “acting in an official capacity.”

To determine whether a public body has properlpkad the “legal
advice” exception, we focus on the nature of thecussion held in the
closed session. In the course of doing that, ve& forst to whether legal
counsel was actually presesge, e.gl OMCB Opinionsl, 3 (1992), and
then to whether that counsel in fact gave advieg was legal in nature.
Seel OMCB Opinions53, 55 (1993). In doing so, we adhere to the
statutory requirement that the exceptions “shallskictly construed in
favor of open meetings of public bodies.” SG § 18{8).

As to the presence of legal counsel, we have sthtgdhe exception
does not apply to “discussion between the publidyband anyone other
than its lawyer.” JOMCB Opinions53, 54 (1993). By that, we mean “a
lawyer designated by the public body to impart lea@vice,” which we
have construed to be the “lawyer’s interpretataord application of legal
principles to specific facts in order to guide fatwonduct.” 50MCB
Opinions 33, 40 (2006), ?uoting OMCB Opinions58, 59 (2004). In 5
OMCB Opinions33, we found that a lawyer who was employed by a

! Complainant does not question the Commissionesshptiance with the

procedural requirements. Nor do we; the documseatsnitted by the County
Attorney demonstrate that the Commissioners heddréguisite public vote to
close and that their presiding officer made theurgte written statement of the
statutory basis and reason for closing and the timpbe discussed.
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county school system as its director of legalises/qualified as “counsel”
for purposes of the exception, and we did not iedtre Board’s use of the
exception to discussions with the Board Counkglat 39-40.

We have never applied the exception in the absehae lawyer-
client relationship between the person giving trgal advice and the public
body. For example, the exception would not peariublic body to close
a session to receive “advice” from an outside lawyko was acting as an
advocate for a ﬁrivate entity or otherwise hadfoohed an attorney-client
relationship with the public body. Here, however, the County Attorney
states that the County had procured the servicddroiGrant before the
Commissioners closed the January 24 meeting, atdrbse services were
legal in nature. On the basis of that informatiare conclude that Mr.
Grant stood in the position of a “legal counsel’osh legal advice a public
body may receive behind closed doors. And, so Emthe Commissioners
used the closed-door session only to receive ManGs legal advice on the
“coordination process,” described by Mr. Grant agadute-based tool used
by local governments to ensure that federal arte sigencies “coordinate”
their decision-making with local policies, then tfiscussion fell within the
“legal advice” exception to the Act’'s openness naad In those events,
the Commissioners did not violate the Act. If wavé drawn the wrong
conclusion, and the Commissioners were insteadingeeith Mr. Grant to
discuss whether to engage him, then the personneprocurement
exceptions perhaps would have applied, but not ‘tegal counsel”
exception.

2 In 5 OMCB Opinions33, we stated that we had “never circumscribed$ 1

508(a)(7) by reference to the technicalities of thke an attorney-client privilege
exists.” Id. at 40. By that, we did not mean that a publidybmay close a
meeting to discuss matters with a lawyer with whttr@ public body has no
lawyer-client relationship. Instead, we meant wiatsaid: we do not define the
“legal advice” exception by reference to the eletaareeded to establish that a
communication is subject to the attorney-clienvipgge. We therefore did not
reach that public body’s argument that the closs$isn communications did, in
fact, meet those elements.

3 A public body’s use of the “coordination doctrin@g described by Mr. Grant,
seems also to involve “training,” which we do netaciate with legal matters,
and the discussion of which would very likely natl fwithin the exception. As
explained by one offeror of “on-location and onlg@ordination training events”:
“Coordination is a powerful process that takes tiarel effort. In order to
conduct a successful coordination process, thel lgoaernment's elected and
appointed officials, along with staff, who will bavolved in the coordination
process need to be trained in the process and thcam ibe applied to the issue(s)
in question. Especially for a local governmentst fexperience in conducting a
coordination process, we strongly advise local govents to seek guidance
from professionals with coordination expertise ign#gicantly increase your
chances for success.”

http://trademarkamerica.org/fag.htm
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Conclusion

In conclusion, Mr. Grant, as a lawyer whose sewithe County had
procured before it conducted the closed sessioaljfga as “counsel” for
purposes of the exception claimed by the Commissgas the basis for
excluding the public from their discussion. Whas here, the events of the
open meeting might create some doubt about the ablen out-of-state
lawyer vis-a-vis a public body that already hashause counsel, we
su%?est that the public body might avoid suspidgnsimply telling the
public what the lawyer is doing there.
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